November 19, 1896

VIA TELECOQPY (202) 326-2624 e
Ms Nancy Ovuka -
Premerger Notification Office <

Bureau of Cumpetition

Room 303

Federal Trade Commission

6th and Pennsylvania Avenuc, N.W.
Washington, D.C. 20580

Re: Exempt Transaction

Dear Nancy:

Attached is an outiine ot a rransaction that involves the formation of a limited /J 0
liability company. We believe that the events desaibed in the attached outline are exempt
from the reporting requirements of the Har-Scott-Rodine Antitrust Improvements Act.

We would appreciate your thoughts at your earlicst convenience.
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- This transaction involves the formation of a limited liability company (“LLC"). Due to

regulatory requirements and certain uther faclors, the LLC will be formed using an intarim
slep — 1.2, nne party forming the LLC will transfer certain assets to the other party torming
the LLC. This outling has been prepared to facilitate the determination that. (a) the initial
transfer ot assets from one party forming the LLC to the other; (b) the subsequent transfer
ot assets in connection with Ui formation of the LLC and {c) the formation of the 1 1 [ itself,
are all not subject to lhe Hart-Scotl-Rodino Antitrust Improvements Ast of 1976, as
amended.

~ For purpuses of this outline, asaume that parties A and B (who are each their own "ultimalte

parent entities”) meet the $100 million “size-of-person” tast.

Transaction Qutline

1. A2 (a "controlied” entity of A1 that is turn "controlled” by A) and B1 (g “contrulled”
entity of B) intend to form a limited hiability company ("NewCa LLC") Upon
formation, A2 and B1 will be the sole members of NewCo LLG and will each hold
50% of the membership interests of NewCa 11 C.

2. Due to regulatory requirements and cenain other factors, the formation of NewCo

LLC will oceur in two steps:

a. In step one, on or prior to December 31, 1996, A1 will purchasc certain '\}ﬁ"\

assets of B1 (the "Assats") in exchange for which A1 will pay to B1, approxi-
mately $20 million in cash.' Al the time of lhe transfer of the Agscts, A2 and
B1 will also enter into a an agreemerit (o form NewCo LLC.

b Upon satisfaction of certain cunditions precedent o forming NewCo LLC,
including, the receipt of cerlain regulatory approvals, A1 will transfer the

Assets 1o A2 A2 and B1 will then form NewCo LLC, pursuant to which A2
will contribute the Assets and B1 will contribute cerlain other assets, in
exchange for which each party will receive a 50% member interest in NewCo

LLC. :

' The transter of the Assets froim B1 to A1 should elso be viewed as occurring in the orai-
nary course of A1's and B1's business because (a) each of A and B currently ronduct
operations relating to the type of assets baing transferred; and (b) the Assets reprasent
less than 5 percant of B's assets attributable to B's operations relating to the assets being
transferred.
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Governance of NewCo LLC

1

NewCo LI C will bs governed by a six person board of directors or management
committee (the “Managemenl Committee™).

A~ and 81 wili @ach appoint thiee persons to the Menagement Committee.

a These persons will be officers. directors, or employees of A2 and B1 or thair
respective "vontrolied" entities.

The Management Committee wil! appoint a chief executive officer to govern the day
10 day operations of New Co LLC, who shall be designated by tha members. The
chief executive officer, chicf operating officer and chief financial officer will have
limited autharity — many "board of diractors” type powers (e ¢ , sale of NewCo LLC,
merger or consolidation of NewCo LLC, voluntary liquidation or distribution of
NewCo LLC, incurrence of indebtedness in excess af a certain amount by NewCo
LLC, etc) will be in the purview of the Management GCommittee or the NewCo LLC

members.






